


oN © 
~$ 
de 9 
<a 2 a 
OV | 
LYOddyY IVONNY pj) 7 °C) TIVNOGIY] SNOILVIAY TVNOISSAAOUd SUAONGOUd ANV SLSILYY NVIGVNV") 


tt re rat tt YY Sat Fat Tat Re nmnmt*rmrRrn=>?»?mD?» anwrtnmrwstemaaoinnmeeit DH imrtertnnr rfrertirrat net art er fhe Tet CA Pe 


// TABLEOF CONTENTS // 


2 Introduction 
6 Chairperson’s Message 


8 The Arts and Culture Sector: 
A Historical Perspective 


16  CAPPRT: 
A Proud History of Supporting 
the Status of the Artist Act 


26 2003/2004 Activities in Brief 
31 Case Statistics 
32 Members of the Tribunal 


34 Appendix 1 
Mandate, Role and Responsibilities 


36 Appendix 2 
Key Processes 


aT Appendix 3 
Negotiation Activity Under 
the Status of the Artist Act 


40 Appendix 4 
Use of Tribunal’s Budget Allocation 


41 Appendix 5 
Previous Tribunal Members 


42 Appendix 6 
Tribunal Staff 


43 Appendix 7 
Acronyms 


CANADIAN ARTISTS AND PRODUCERS 
PROFESSIONAL RELATIONS TRIBUNAL 


240 Sparks Street 

1st Floor West 

Ottawa, Ontario 

K1A 1A1 

Telephone: (613) 996-4052 

Toll Free: 1-800-263-2787 

Fax: (613) 947-4125 

Electronic mail: info@capprt-tcrpap.gc.ca 


Internet address: www.capprt-tcrpap.gc.ca 


©Minister of Public Works and Government Services Canada 2004 
Cat. No. L95-2004 
ISBN 0-662-68315-3 





F 





iy) 
g 


SD 








ions Tribunal — 


ional OE 


PI BO® 
2] QO Oe 
SPOOLS 
POOOSS 2 oe 
SOROS 
SPORE = 


7 

@ 

© 

GS 
Artists and Producers 


jan / 


Canad 
‘Profess 


is 
NSS 


s A : 









OG 






The arts 


and culture sector has 
seen tremendous 
changes over the last 
century. From the 
first cross-Atlantic 
radio signals and 

the introduction of 
musical recordings, 
cinematography and 
television, to today’s 
challenges of global 
competition and 
technological conver- 
gence, these changes 
have caused artists 
and producers to 
adapt and change as 
well. Today, the 
Internet and digital 
technologies have had 
a powerful impact on 
broadcasting, the 
creation and distrib- 


ution of film and fine 
arts, music recording 
and distribution and 
the availability of 
literature. The media 
and telecommunica- 
tions industries have 
become integrated. 
Increasingly too, 
consumers are 
becoming their own 
producers of art 
forms like music and 
film-video. 


During these times of 
rapid change, Canada 
made and continues 
to make a distinctive 
mark among the 
world’s cultures. 
Canadian works of 
aruand artistic 
productions are 
widely recognized, 
studied, admired and 
purchased. A diverse 
and lively community 
of exceptionally gifted 
artists and producers, 
with the talented 
technical staff that 
supports them, are 
taking the country’s 
cultural scene 

in exciting new 


directions. 


In this context of 
change, growth and 
opportunity, artists 
and producers need 
to work together to 
continue to create 
and deliver successful, 
innovative works. 
Through shared 
effort, Canadian 
cultural products 

will continue to 

earn national and 
international acclaim. 


Canada’s Status of 
the Artist Act (the Act) 
offers federally regu- 
lated producers and 
self-employed artists 
an organized forum 
in which to address 
work-related issues 
and to build effective 
relationships. The Act 
is one of several ways 
in which the federal 
government supports 
the arts and culture; 
it recognizes the 
contribution artists 
and producers make 
to Canada’s economic 
and social life, and 
establishes a set of 
rules and an adju- 
dicative process for 
their professional 
relationship. 


By administering 

the labour relations 
portion of the Act, 

the Canadian Artists 
and Producers 
Professional Relations 
Tribunal (CAPPRT) is 
an important part of 
this support system. 





CULTIVATING CONSTRUCTIVE PROFESSIONAL RELATIONS 
IN CANADA’S CULTURAL SECTOR 





Chairperson’s Message 


Because the arts and culture are always all around us, it is easy to underrate 
their importance and consequently to underfund and undersupport 
them. Yet artists and producers play a central role in creating and 
defining the Canadian identity and spirit. Artists make our lives richer 
and our society vibrant; they represent Canada on the world stage. 
Producers bring the works of Canadian artists to light—their entrepre- 
neurial spirit helps the arts and culture to thrive. On a practical level, 
the cultural sector contributes significantly to the Canadian economy, 
delivering an estimated $26 billion in business and providing 


74,0,000 jobs in 2001, according to Statistics Canada. 


The average income of Canadian artists has improved over the years, 
but it has remained below the average income of all workers in Canada 
despite the higher-than-average level of education among artists. 
A high proportion of artists are self-employed and do not have the 
advantages enjoyed by other Canadians who are employees; they do not 
receive employment insurance or training benefits, nor in many cases 


do they have pension funds. 


When artists can earn fair compensation and obtain equitable eco- 
nomic and social status with other Canadian workers, they are more 
likely to continue their artistic work. This provides producers with a 
national pool of highly skilled artistic talent. Both groups also need a 
stable, predictable working environment. This means improved sta- 
tus, wages and working conditions for artists, and an environment in 
which producers can plan their projects around established terms and 


conditions for engaging artists. 


For nearly a decade, CAPPRT has been dedicated to encouraging con- 
structive labour relations between self-employed artists and produc- 
ers in Canada’s broadcasting and federal public sectors. This work has 
included defining the cultural sectors that are appropriate for collec- 


tive bargaining under the Status of the Artist Act, certifying artists’ 


associations to represent these sectors and dealing with complaints 
and other matters. As new challenges and opportunities arise for Cana- 
dian artists and producers, CAPPRT is proud to continue doing its part 
to help them face these changes together, fairly and equitably. 


To celebrate our entry into our tenth year, we are taking this oppor- 
tunity to look back at our own brief history, and at the history of labour 
relations in the Canadian arts and culture sector over the last century. 
We are also providing a detailed overview of how we have met, and will 
continue to meet, the ongoing challenges of supporting positive 
relationships among those who comprise this sector. Finally, we 
describe how we operate as a model small agency, contributing to the 
federal government’s central goals of effective management, 


transparency and efficient operations. 


I want to thank all the present and former Tribunal members and staff 
for their dedication and determination, and especially the first 
Chairperson, Senator Marie-P. Poulin, and her successor, André Fortier. 
A special thanks is owed to Elizabeth MacPherson, the Tribunal’s former 
Executive Director and General Counsel from 1993 to 1999, who put 
in place the structures and procedures that opened the way for the 
artists, artists’ associations and producers to use the Act, and guided 


the Tribunal through its early proceedings. 


The creation of CAPPRT was Canada’s imaginative response to a 
UNESCO resolution on human rights in the cultural sector. In our 
first decade we made a worthy start. In the decade ahead, we hope to 


achieve even more. 


— 


DAVID P. SILCOX 


Chairperson 





The history of labour relations between artists and 
producers is intertwined with the history of the struggle 
of artists, producers and other dedicated Canadians 

to gain recognition and support for Canadian 
performing arts, film, literature and the visual arts. 


This section looks at some of the pivotal moments in 
the history of the Canadian arts and culture sector, 
and the movement of federal and international 
policy toward legislation that supports positive labour 
relations among artists and producers. 





1831 1870 1877 1880 1884 1894 1897 


Canada's first By the 1870s - Thomas Edison produces the first voice | The Hamilton Philharmonic 
museum, the Theatre circuits recording on tin foil, starting a revolu- Orchestra is founded, 
Halifax Mechanics | are created, tion in the way music is heard and sold. | Canada's first symphony 
Institute, is foun- | spurred by the The period of technological growth orchestra. 
ded. : opening of the rail- | marked by this event eventually affects 

way. Professional not just the musical arts, but also the 

touring companies | visual, written and performance arts 

higeli@siaitliamelile! through the development and ubiquity 


the U.S. frequently | of radio, television, cinema, and new 
tour Canada. media. 


The National 
Gallery of Canada 
is founded. 





The Early Years: Building the Road to Better Working Conditions 


The histories of the earliest associations, like the American Federation of Musicians of the United 
States and Canada (AFM) and the International Alliance of Theatrical Stage Employees (IATSE), 
reveal the working conditions that drove performers and artists to risk their careers and liveli- 
hoods to secure fair working conditions. 


Theatre stagehands, the first in the arts and culture sector to organize, often faced hardship and 

poverty. Wages were poor, and working hours were long and strenuous. Most workers had to hold 

down second jobs to survive. Theatre work itself came with numerous hazards. Volatile chemicals 9 
like ammonia and sulphuric acid, used to create theatrical lighting effects, often caused fatal fires 

in the poorly ventilated, wood-framed theatres, which were built with little provision for fireproof- 

ing or fire escapes.’ 


Musicians, who were often on the road, were paid little and often had difficulty collecting their 
hard-earned wages. And the advent of new technologies, like the movie soundtracks that emer- 
ged in the 1920s, resulted in the loss of thousands of jobs. By the 1930s and 40s, as radio began 
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to promot 





1906 1918 1920 1924 


The first transat- 
lantic wireless 
signal is sent from 
England to 
Newfoundland. 


'IATSE Local 58 Website. 


Canadian-born 
physician 
Reginald Aubrey 
Fessenden trans- 
mits the first 
vocal and musical 
sounds via radio 
signals. 


The first recog- 
nized Canadian 
feature film, 
Evangeline, is 
produced by the 
Canadian Bioscope 
Company in 
Halifax. 


The Radio 
Telegraph Act 
(passed in 1905) 
asserts federal 
government's 
licensing authority 
over radio commu- 
nications. 


XWA in Montreal, owned by Marconi 
Wireless Telegraph Company, becomes 
the first radio broadcasting station in 
Canada. Eventually becomes CFCF. 


The Copyright 
Act comes into 
force. 


CKAC in Montreal 
becomes the first 
French-language 
radio station. 





to take hold in Canada, musicians, actors and writers were dealing with a significant rise in oppor- 
tunity, but little rise in pay. In The ACTRA Story, ACTRA tells how most actors saw little more than 
$6.50 “for two-and-a-half days’ work on a series of ads that often ran for as long as four years." 
There was no compensation to artists when these ads and programs were reused. 


Clearly, an examination of the rights of artists as workers was needed. As radio, film, sound recor- 
dings, and publishing took off in Canada, artists began forming associations to demand fair com- 
pensation and working hours, to carve out a place for Canadian artists in their own country. But 
it would be decades before the right of self-employed artists to form professional associations 





10 and to bargain collectively would be formally turned into law. 
The Status of the Artist Act: Enhancing Canada’s Cultural Sector 
In 1949, Prime Minister Louis Saint-Laurent submitted a report to the Privy Council asserting that 
Canadians should know as much as possible about their country, its history and traditions, and 
Canadian achievements. Thus began Canada’s long exploration of the role and rights of those in 
2a 1929 WSs? 


CN Radio holds the 
first national radio 


The first Canadian The Canadian Radio Broadcasting Act is The first professional 
television experi- passed and creates the Canadian Radio ballet company in 


broadcast on July 1, | ments are conduct- Broadcasting Commission to provide a Canada is formed, 


for the Diamond 
Jubilee of Confe- 
deration. 


ed. national broadcasting system and control all} now the Royal 
broadcasting. In 1936, it becomes a crown Winnipeg Ballet. 
Cofol a oe) =} 4 (0) am dni-mm Of-lar-lelf-laM=}qey-leler-kid {ave} 
Corporation (CBC). 


The first broadcast- 
The National Film 


ing commission, the d 
Aird Commission, The Judicial Board (NFB) is 


recommends establi- | Committee of the New transmitters created. 


shing a state mono- | Imperial Privy in Toronto and 

poly in broadcasting | Council decides the Montreal increase 
to ensure adequate federal government national radio 
Canadian content has exclusive juris- coverage from 49% 
and equitable service} diction in radio com- | of the population 
across the country. munications. to 76%. 








the arts and culture sector. This journey, which eventually led to the passing of the Status of the 
Artist Act in 1992, among other measures, has been a fascinating one, marked at each stage by 
the passion and conviction of Canadian artists, producers and legislators. 


Saint-Laurent’s report led the Privy Council to establish the Royal Commission on National Deve- 

lopment in the Arts, Letters and Sciences in 1950. Also known as the Massey-Lévesque Commis- 

sion, it worked under the philosophy that a measure of “the degree of civilization attained by a 

nation," could be, “the extent to which the nation’s creative artists are supported, encouraged 

and esteemed by a nation as a whole.” The Commission's report documented the crucial impor- 

tance of broadcasting, visual arts, literature and other artistic and cultural disciplines to the very 1 
existence of Canada. It ultimately led to strengthened support for Canada’s existing national cul- 

tural institutions, and the creation of new ones, like the Canada Council. 


An international event initiated a concentrated focus on artists themselves: in 1977, the UN's 
International Labour Organization (ILO) and UNESCO held a joint meeting of experts to create a 
policy on the status of the artist. Chaired by Canadian Paul Siren, this group prepared a draft recom- 
mendation. And in 1980, in a historically significant moment for artists around the world, the 








1948 1949 1950 1951 1952 1954 1950 


The Théatre du CBC radio reaches The Canadian Opera | The Massey- The first television signals are sent out 

Rideau Vert opens in| 96% of the popula- | Company is founded. | Lévesque Royal in. Montreal and in Toronto. There are 

Montreal, Canada's tion. There are also Commission. on Arts | 146,000 television sets in Canada, which 

first professional 124 private radio and Sciences is to this point in time have been receiving 

theatre. stations. (ol gt 14-10 broadcasting from the U.S. In the same 
year, Canada's first urban cablevision 
facility opens in London, Ontario. 
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Bim Or-lar-lel-| 
Council is created, 
now the Canada 
Council for the 
Arts. 


UNESCO General Conference adopted the UNESCO Recommendation Concerning the Status of 
the Artist. 


Canada was among the countries that signed this Recommendation, which outlined key principles 
for the status of the artist, including the assertions that: 
It is necessary and appropriate for governments to help create and sustain not only a climate 
encouraging freedom of artistic expression but also the material conditions facilitating the 
release of this creative talent. 
Member states should ensure that artists have the freedom and the right to establish trade 
unions and professional organizations of their choosing and to become members of such orga- 


* 


nizations. 


In 1980, Canada established the Federal Cultural Policy Review Committee. Its report stated that, 
“It is clear to us that the largest subsidy to the cultural life of Canada comes not from govern- 
ments, corporations or the patrons, but from the artists themselves through their unpaid and 


underpaid labour.” 


Then, in 1986, the Siren-Gélinas task force was established by the federal government in response 
to growing pressure from artists. It proposed a number of key changes to existing legislation in 
support of artists’ needs: 


1958 


The Board of 
Broadcast 
Governors is 
created to replace 
the CBC as the 
regulator of 
ler-la¥-\elf-lamme) cey= (0 he 
casting. They are 


empowered to 
establish regula- 
tions promoting use 
of Canadian talent 
by broadcasters. 


Colour television 
broadcasts begin in 
Canada. 


The first privately. owned English 
television station opens in Canada, 
CFTO (now part of the CTV net- 
work) in Agincourt, Ontario. The 


first private French television sta- 


tion in Canada, CFTM (now part of 
the TVA network), opens in 
Montreal. 





The Canadian Film 
Development Corpo- 
ration is created, 
now Telefilm 
Canada. 


The celebration of 
Canada's centennial 
brings forth a burst 
of cultural activity 
and marks a signifi- 
cant development in 
the Canadian arts 
and culture. 





The Broadcasting Act is 
adopted, requiring the 
predominant use of 
Canadian creators and 
talent, and creating the 
forerunner of the 
Canadian Radio-television 
and Telecommunications 
Commission (CRTC). 








* Recognize organizations representing self-employed professional artists as collective bargain- 


ing agents. 


* Amend income tax legislation to offer more financial security to artists (including tax exemp- 


tions and income averaging). 


* Change copyright rules to better compensate artists for their work. 


“A SOCIETY WITHOUT ARTISTS 
HAS NO IDENTITY. 


Marcel Masse, 

Minister of Communications, 1989, 
to the Standing Committee 

on Communications and Culture 


Acting on the task force's first recommendation, Canada’s Department of Communications cre- 


ated the Canadian Advisory Committee on the 


Status of the Artist, which drafted the Canadian 


Artists’ Code in 1988. The Code, a proposed Act on the Professional Status of the Artist, included 
changes to the Income Tax Act for artists and a collective bargaining regime for artists and pro- 
ducers within the jurisdiction of the federal government. 











The National Arts Centre opens as Canada’s 
national centre for the performing arts. 





The first federal tax measures are established to assist 
the Canadian film-making industry: capital cost —— : 
allowance and tax deferral. The CAVCO point system is © 
established to determine the Canadian content of film 
and television productions for purposes of approving 
them for tax incentives and. CRTC approval. : 


The Federal Cultural 


Policy: Review 
Committee, headed 
by Louis Applebaum 
and Jacques Hébert, 


is established. 





In 1987 and 1988, the Province of Quebec became the first in Canada to grant collective 
bargaining rights to associations of independent professional artists, through Bills 78 and 90. 


In 1989, Canada’s three main political parties endorsed a standing committee report recommen- 
ding a legal framework for collective bargaining between artists and federal producers to be 
administered by an independent administrative tribunal. A new act was drafted and introduced. 


In 1991, the Honourable Bernard Valcourt, acting for the Minister of Communications, moved that 

Bill C-7, the Status of the Artist Act, be read the second time, stating that, “By legally acknow- 

ledging the specific working conditions of artists and recognizing their right to form associations 

and negotiate minimum conditions of work, this Bill will finally establish a place for artists in our 
14 labour relations legislation.” 


In 1992, an Act respecting the status of the artist and professional relations between artists and 
producers in Canada, known as the Status of the Artist Act, was passed. Canada was the first and 
still is the only country to provide collective bargaining rights for its self-employed artists, an 
important element of the UNESCO Recommendation. In the Act, the government of Canada re- 
cognizes the importance of the contributions of artists and producers to the cultural life of Canada, 
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1979 1981 1983 1984 1987 1988 


The Siren-Gélinas Task | The CRTC approves The Quebec Copyright law is revised and. 
Force proposes mea- the first specialty TV government passes includes an exhibition right pro- 
sures to enhance the services, MuchMusic status of the artist viding compensation to visual 
status of the artist. and TSN. bills 78 and 90. artists for the public exhibition 


f thei ks. 
The Free Trade Agree- le tala 


ment is enacted, with a 
cultural exemption sought by arts groups. 


The Public Lending Right, giving compensation 
to writers for use of their works in libraries, is 
implemented. 


The Canadian Department of Communications 
creates the Canadian Advisory Committee on 
the Status of the Artist, leading to the 
Canadian Artists’ Code (1988). 











. NO ONE SHOULD VIEW THIS BILL AS THE 
SUM TOTAL OF WHAT WE NEED TO DO FOR 
CANADIAN ARTISTS. RATHER THIS BILLISA 
FOUNDATION UPON WHICH WE CAN BUILD. ITISA 
STEPPING STONE TO EXAMINE A WHOLE RANGE 

OF ISSUES WHICH AFFECT ARTISTS.” 





Bernard Valcourt, 
on the Status 
of the Artist Act 


and ensures the protection of their rights. The Act establishes a framework for artists and pro- 
ducers to conduct effective professional relations within the federal jurisdiction. It guarantees the 
right of artists to join associations that can represent their professional interests and the right to 
bargain collectively with producers in order to agree on the minimum terms and conditions under 
which artists will provide services to those producers. 


The Act established CAPPRT to administer the collective bargaining regime. Thus, the government 
created a new labour relations board that specifically recognized the special situation of artists 
as self-employed workers and the unique relationship between artists and producers. 


won —— Sannin Sanna 


2000 


The CRTC determines 


The federal Status of 
the Artist Act is 
passed by the House 
of Commons. 


1990s - Internet use 
becomes: widespread 
in Canada. 


The CRTC grants the 
first licences for 
direct-to-home satel- 
lite service to Bell 
ExpressVu and Power 
By ig-Yol BA 


that some transmis- 
sions over the 
Internet constitute 
broadcasting and — 
therefore fall within 
their purview. The 
CRTC decides not to 


require licenses for 
such broadcasting for 
the time being. 


2000s - Widespread x 


downloading of 
music and feature 
films from the 
Internet, and the use 
of online radio and 


television present 


a new reaim of 
challenges and 
opportunities for 
Canadian artists 
and producers. 
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CAPPRT was created in 1993, and came into full operation in May 1995. Since then, we have been fully com- 
mitted to fulfilling our objective: to contribute to Canada’s cultural community by encouraging construc- 
tive professional relations between artists and producers in the federal jurisdiction. In addition to meeting 
the challenges associated with this objective, we have been a model small agency and a key contributor to 
the administrative tribunal and small agency communities. This section details our achievements and mile- 
stones in the fulfillment of our function and in our contribution to efficient and effective government. 


MEETING THE CHALLENGES OF APPLYING A NEW ACT 


After its inception, CAPPRT received numerous applications for certification. In fact, by the end of 1995— 
after we had been in full operation for only eight months—CAPPRT had received applications from 18 
artists’ associations. 


Defining Sectors for Collective Bargaining 


The first challenge CAPPRT faced in those earliest days was to define the sector or jurisdiction for collec- 
tive bargaining for each application for certification. The task was not straightforward; sectors are delin- 
eated not only by artistic disciplines, but also by linguistic and geographical parameters. The Tribunal’s 
decision on how to draw the line or define the sector is guided by the Act; that is, by the history of profes- 
sional relations in the sector under consideration, the common interests of the artists in the various pro- 
fessions in the application and any relevant geographic and linguistic criteria. 


In many of the cases where more than one association already represented the same professionals, the 
associations had existing agreements on the division of jurisdiction among them at the time of CAPPRT's 
founding. CAPPRT attempted to respect these pre-existing agreements when certifying the associations, 
while aiming to define the sectors as broadly as possible. 


For associations that did not have existing jurisdictional agreements, CAPPRT applied the approach that it 
still adheres to today: to encourage the associations to work together to establish jurisdictional lines them- 
selves. In this way, the parties have a better chance of reaching a mutually satisfactory arrangement and 
also strengthening their long-term relationship. 


The table below illustrates some examples of bargaining sectors defined by the Tribunal and the artists’ 
associations certified by the Tribunal to represent those sectors. 


Artists’ Association Geography of Sector Language of Works in Sector 


SARTEC ALL OF CANADA FRENCH 
SCREENWRITERS 
WGC ALL OF CANADA ENGLISH 
OUTSIDE QUEBEC ALL LANGUAGES 
DGC 
FILM AND TELEVISION 
QUEBEC ENGLISH 
DIRECTORS 
ARRQ QUEBEC ALL LANGUAGES EXCEPT ENGLISH 
PGC ALL OF CANADA ALL LANGUAGES EXCEPT FRENCH 
PLAYWRIGHTS 
AQAD ALL OF CANADA FRENCH 
AFM OUTSIDE QUEBEC N/A 
MUSICIANS 


GMQ QUEBEC N/A 


Determining the Representativity of Associations 


Another challenge in CAPPRT's early application of the Status of the Artist Act was determining the crite- 
ria for deciding whether the applicant association should be certified to represent the defined bargai- 
ning sector. For this, the Act requires that an association must be the most representative of artists in that 
sector. To make this determination, the Tribuna! has most often looked at the proportion of artists in the 
sector who are members of the applicant association. It has also looked at the association’s general abi- 
lity to represent the artists in the defined sector, including over the entire geographic area of the sector 
and in all the languages of the sector. The Tribunal has also looked at the breadth of experience the asso- 
ciation has had in representing artists in various contexts (e.g. before producers, legislative assemblies, 
governments, regulatory and quasi-judicial bodies) and specifically in the context of professional relations. 
The Tribunal has taken into consideration whether artists or other artists’ associations have contested the 
applicant's representativity or if indeed there exists another association capable of representing the sector. 
The Tribunal has also held a vote among artists in a defined sector when it was unclear which of two com- 
peting applicants was the most representative of that sector. The vote proved to be much more compli- 
cated than the representation votes in traditional labour jurisdictions, where eligible employees in a de- 
fined workplace are much easier to identify. CAPPRT had to establish criteria for eligibility to vote, by, for 
example, setting criteria for how much work in the sector was required for eligibility. The criteria for the 
voters’ list were set in consultation with the artists’ associations involved. 


During the processing of applications for certification, some applications were set aside because some of 
the professions included in the requested certifications were not covered by the Act. However, the Act 
allowed for additional artistic professions to be covered through the adoption of regulations. Specifically, 
artists who contribute to the creation of a production in the performing arts, music, radio and television 
and other art forms, and who are not already covered by the Act, could be granted coverage under regula- 
tions. 


Extending the Coverage of the Act: Developing Regulations 


In 1996, at CAPPRT's request and with the approval of the Minister of Labour, work began on developing a 
proposal for regulations that would add artistic professions to the Act. This undertaking included the pre- 
paration and distribution of a major discussion paper, feedback from producers and artists’ associations, 
consultations, research and analysis, draft regulations and further requests for comments. 


Finally in 1999, regulations were adopted that added a number of professional categories to be covered 
by the Act. These included design of camera work, lighting, sound, sets, costumes, coiffure and make-up. 
Artists’ associations had requested that many more categories be included in the regulations, such as edi- 
tors, art conservationists and librarians. In general, producers were reluctant to see more professions 
become eligible for collective bargaining, maintaining that almost all artists who contributed to the cre- 
ation of a production were already covered by the Act. 


CAPPRT then set itself to the task of applying the regulations to the applications that had been set aside. 
The landmark case was the STCVQ-APVQ case, where a federation of two artists’ associations requested 
that some 123 different professions be included in the bargaining sector. After hearing testimony, in many 
cases from practitioners themselves, CAPPRT determined that 42 of these professions met the definition 
of professional categories covered in the new regulations. In its decision, which subsequently became the 
subject of a judicial review application, CAPPRT explained that it gave a broad interpretation to the regu- 
lations in order to respect the Act’s objectives. CAPPRT developed the following criteria to determine 
whether a particular profession was covered under the regulations: 


* The nature of the tasks 

The fact that one can identify an original finished product derived from some artistic ability 

* The fact that the result of the work contributes to giving life to or to realizing the vision of the director, 
the designer or another creator 

* The influence that an individual can exercise within the hierarchical level of the function in the context 
of a production 


> 


Other Types of Cases 


Besides certifications, CAPPRT has also dealt with complaints, applications for review, applications for 
determination or declaration, and applications for consent to prosecute. In dealing with these other kinds 
of cases, CAPPRT has established some jurisprudence: 


Nexus In one complaint, a former member of an association alleged that he had been unfairly expelled 
from his association. He lodged a complaint against that association and its executive director. In its deci- 
sion, the Tribunal clarified the scope of its jurisdiction regarding the constitutional principle of division of 
powers. The Tribunal concluded that the federal power to regulate internal union affairs was dependant on 
the existence of a link or nexus between the complainant and a federal undertaking. Otherwise, the matter 
would fall under the provincial jurisdiction over private law (contracts). The complainant was not working 
for a producer under federal jurisdiction, nor was he subject to a scale agreement between his association 
and a producer under federal jurisdiction; therefore, the Tribunal concluded that there was not a sufficient 
nexus to engage its jurisdiction over the matter. 


Prima facie —_In another case, an association filed a complaint against a producer for failing to fulfill its 
obligation to negotiate in good faith. The producer filed a preliminary objection, arguing that the complaint 
was untimely. One of the elements of the test crafted by the Tribunal to determine whether it should extend 
the time limit for filing the complaint was whether the complainant had established a prima facie case. In 
other words, if the evidence provided in support of the complaint were believed, would it be sufficient to 
lead the Tribunal to decide in the complainant's favour? The Tribunal decided there was an absence of such 
evidence and found the complaint untimely. 


When appropriate, CAPPRT encourages parties to settle differences themselves, in order to avoid costly 
hearings and to encourage the development of constructive working relationships. CAPPRT also offers 
mediation services in situations where the parties would benefit from settling the issues themselves. In 
over half of the complaints submitted, the parties have ended up settling the issues themselves. Some- 
times the lodging of a complaint of failure to bargain in good faith has been a sufficient step to get the par- 
ties to bargain, without the necessity of a decision by CAPPRT. Several complaints are presently in abey- 
ance at the request of the parties so that they may try to resolve their differences. 


Relationship between the Copyright Act and the Status of the Artist Act 


From the hearing of the very first Tribunal panel, different points of view concerning the relationship bet- 
ween the Status of the Artist Act and the Copyright Act have been put forward, with some parties per- 
ceiving an overlap of the two acts. In particular, some producers have expressed concern that CAPPRT, in 
some of its sector definitions, has opened the door to the bargaining of conditions relating to existing 
works—a move which opens the way for the parties to bargain matters dealing with copyright. 


CAPPRT clarified in Decision 1998 CAPPRT 028 regarding the certification application of The Writers’ 
Union of Canada and the League of Canadian Poets that the Status of the Artist Act was intended to com- 
plement and supplement the regime provided in the Copyright Act. It is intended to do so by providing 
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artists with an additional mechanism to obtain compensation for their work, thereby enhancing and pro- 
moting artists’ freedom of choice as to how they will exploit the fruits of their creative talents. CAPPRT 
also clarified that the Act does not limit the right of the parties to bargain about any matters. This 
approach is consistent with Canadian labour law generally, in which the duty to bargain has been held to 
encompass any subject matter the parties consent to include in a collective agreement. 


The Attorney General of Canada, on behalf of two federal government departments subject to the Act, filed 
an application for judicial review of the above decision. The Attorney General alleged that CAPPRT had 
acted beyond its jurisdiction by declaring the sector suitable for bargaining in a manner that empowered 
The Writers’ Union of Canada to bargain with respect to pre-existing works. The Federal Court of Appeal 
dismissed the Attorney General's application, stating that “the Tribunal's mandate was to determine a sec- 
tor suitable for bargaining and the Tribunal did not have the mandate to determine the subject matter of 
collective bargaining.” The Court ruled that “nothing in the certification order indicates the scope of actu- 
al bargaining.” In other words, the Tribunal had acted within its jurisdiction. 


OUR VALUES AND ORGANIZATION 


The Status of the Artist Act was enacted to encourage constructive professional relations between artists 
and producers, with the ultimate objective of improving artists’ status and working conditions and main- 
taining a stable, predictable labour environment. In general, all labour relations legislation is enacted to 
ensure a level and orderly playing field between workers and employers. CAPPRT treats artists and pro- 
ducers alike regarding requests for information and processing of cases. Similarly, CAPPRT members 
ensure impartiality toward all parties in deciding cases. 


In accordance with the Act, Tribunal proceedings are as expeditious and informal as circumstances permit. 
Parties may file applications and complaints, without representation by counsel. A handbook has been pre- 
pared to guide parties who represent themselves before the Tribunal. 


CAPPRT prides itself on providing quick, helpful and impartial service. Because the Status of the Artist Act 
is a labour code for self-employed artists and producers and is therefore unique, it is still not as well known 
and understood as we would wish. Since CAPPRT's inception, our Secretariat has been committed to 
informing artists’ associations and producers about their rights and obligations under the Act. The Tribunal 
issues regular information bulletins and organizes information sessions, both on its own initiative and in 
response to requests. We respond to queries from clients and the public within two days. 


We also provide detailed information through our Web site. Since we launched our Web site in mid-1996, 
we have used it to post all public notices, Reasons for Decision and the legislation. We have consistent- 
ly added relevant and timely information, including the schedule of hearings, information bulletins, per- 
formance and other reports and lists of government producers subject to the Act, outstanding first 
notices to bargain and all scale agreements negotiated under the Act. We will continue to add new infor- 
mation in the future. 


We also issue all Reasons for Decision on a timely basis. In fact, over the past nine years we have issued 
Reasons on average within 44 days of the closing of a hearing. However, this time span has been longer in 
recent years, as the decisions have become more complex (due in part to the application of the new Pro- 
fessional Category Regulations), and we have experienced some changes in key CAPPRT staff, among other 
factors. As a result, we have increased our target timeframe for issuing Reasons from 35 days to 60 days. 
This figure is still well within the target times set by other quasi-judicial tribunals across the country. 


ENCOURAGING CONSTRUCTIVE RELATIONS BETWEEN PRODUCERS AND ARTISTS 


Over the past decade, the right to bargain collective- 

ly, enshrined by the Status of the Artist Act, has been 

beneficial to both artists and producers. Since 
certifications started under the Act: 

+ Twenty-one first scale agreements have been con- 
cluded in addition to the 42 agreements that 
already existed before the Act 

* Over 120 notices to bargain first scale agreements 
are outstanding 


These first agreements guarantee, for the first time 
for the artists concerned, minimum levels of 
remuneration and various working conditions. For 
producers, this translates to a more predictable 
and stable environment with pre-established 
minimum standards. For example: 

* First agreements between SPACQ and various 
producers guarantee for the first time that music 
composers retain copyright in their creations 

« The first agreement between Canadian Heritage 
and UNEQ establishes a protocol for the use of 
existing works—an issue that had been the sub- 
ject of disagreement between the two parties in 
the past 


The content of scale agreements is determined by 

the parties themselves, and covers a full range of 

issues relating to remuneration and working condi- 

tions. This has led to improved conditions for 

artists. For instance: 

«x Agreement renewal between the WGC and the 
NFB has led to compensation improvements for 
scriptwriting of approximately 30% in ten years 


Knowledgeable and Experienced Members 


* Agreement renewal between the AFM and the 
CBC has improved artists’ remuneration by about 
15,% in ten years 

* The UDA and TVA have negotiated remunerative 
improvements of approximately 9% in 9 years for 
tier-1 artists at the national level 


More recently, artists’ associations and producers 
have engaged in timely discussions about new media 
and remuneration for works distributed on the 
Internet. As ACTRA has noted in Celebrating 60 years: 
the ACTRA story, “technology has almost always 
expanded the entertainment industry, creating 
more work.” It is therefore necessary to build 
practices that reflect this new reality. The forum for 
negotiation enshrined by the Act offers a space for 
artists and producers to have an effective dialogue as 
both groups deal with the impact of technological 
change. For example: 

* The AFM and CBC have come to an agreement on 
the use of electronic music devices and the reuse 
on the Internet of programs originally recorded 
for CBC broadcast for an additional 10% payment 

* SARTEC and TVA, UDA and Musique Plus, and 
ACTRA and CBC, are examples of parties who 
have agreed to create joint committees to 
study the issue of technological change and its 
impact on compensation and other conditions 


of work 


The Act provides that CAPPRT have a Chairperson, Vice-chairperson and two to four members, all appoint- 
ed by the Governor in Council. Except for the first Chairperson, all members have been appointed on a part- 
time basis, and are called on as needed. This approach has proven efficient, because caseload has varied 
and therefore members are only compensated when work is required. CAPPRT currently has six members 
who reside in various locations across the country. Together, they represent a wealth of experience in 
labour relations and various areas of the arts, including broadcasting, writing, visual arts and music. In ge- 


21 


22 


neral, all members of CAPPRT receive training in conducting hearings, writing decisions and understand- 
ing the code of ethics. 


Official Languages 


CAPPRT has largely met the requirements for bilingualism for administrative tribunals. When bilingual hea- 
rings are required, bilingual members have been responsible for the case, in accordance with the Official 
Languages Act. That act does not permit tribunal members to hear cases using translation equipment. The 
fact that all CAPPRT members are currently bilingual facilitates the scheduling of cases. CAPPRT issues 
all Reasons for Decision in both official languages as required, although under unusual circumstances, it 
has issued Reasons for Decision in one language before the translated version is available in order to pro- 
vide the decision to the applicant on a timely basis. 


A Model Small Agency 


When CAPPRT was created in 1993, the Canadian government was shifting its focus to service and results 
for the public, responsible spending, adherence to high professional and ethical values and transparent 
reporting practices. In this spirit, CAPPRT adopted business practices that would make us a very efficient, 
flexible agency, capable of adapting to an unpredictable and changing workload. 


From CAPPRT's earliest days, we have served the public with a clear statement of our objectives, high stan- 
dards for service delivery and transparent reporting. We quickly developed and implemented our perfor- 
mance measurement framework, which identifies our strategic goal and related performance measures. 
Although the framework is always evolving, CAPPRT's management team has embraced it since its incep- 
tion, and is continually guided by it. 


Since our creation, our efficiency has been evident in the practice of contracting to government depart- 
ments and the private sector for many of the services we do not require on a full-time basis. For example, 
we have contracted with Industry Canada for informatics, security and mail services, and with Canadian 
Heritage for human resources services. We are currently carrying out a joint staffing action with another 
small! agency to hire a financial analyst who will work for both agencies. We use the hearing rooms and lib- 
rary services of other labour boards. We select staff who have multiple skills, are flexible, and who are inte- 
rested in doing a variety of tasks and in taking initiative. The fact that all Tribunal members are part-time 
appointees adds to our economic efficiency on the whole, although this makes scheduling more difficult 
because members have other commitments. CAPPRT also provides accommodation to the small office of 
Environmental Protection Review Canada, which leads to greater efficiency for the government. 


As seen in the chart below, over the nine years, total spending has varied somewhat with a maximum of 
$1.455 million. The budget allocation to CAPPRT has increased slightly from $1.692 million to $1.789 to 
allow for negotiated increases in salaries and benefits. Consequently CAPPRT has returned unspent funds 
to the government treasury each year. One marked trend in spending is the relatively large increases in 
salaries over the last two fiscal years, mainly reflecting the change made by the Privy Council Office in the 
status of Tribunal members from being contractors paid out of operating funds to being employees paid out 
of the salary budget. 
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As the government has introduced new initiatives in its pursuit of greater accountability to the Canadian 
public, CAPPRT has implemented these initiatives. For example, CAPPRT has been implementing Modern 
Comptrollership—an exercise to adopt modern management methods government-wide—in a timely and 
efficient manner. For this exercise, we formed a partnership with three other tribunals of similar size to 
engage contractors to carry out assessments of our capacities and develop tailored action plans for imple- 
mentation. For example, the contractors carried out a risk assessment of CAPPRT, which identified all 
potential risks in our operations and measured the level of consequence and probability of each risk. We 
are developing a plan to minimize the risks identified in their assessment. 


CONTRIBUTING TO EFFICIENT, EFFECTIVE GOVERNMENT 


Despite CAPPRT's small size, we have contributed to the effectiveness of the administrative tribunal com- 
munity. CAPPRT members and staff were instrumental in the establishment by the government in 1996 of 
the training program available to members of all administrative tribunals across the country. The program 
includes an intensive five-day training session on hearing room skills, delivered usually twice yearly in each 
official language, and an annual forum that addresses issues of common concern. This has been an impor- 
tant initiative because there was previously no comprehensive training program available at a reasonable 
cost for members of small tribunals in the federal or most provincial jurisdictions. Tribunal members and 
staff have continued to play key roles in the ongoing delivery of the program, and work with the 
Professional Development Centre for Members of Canadian Administrative Tribunals which is now respon- 
sible for the program. 


CAPPRT has also played a key role in ensuring that central agencies, like Treasury Board Secretariat, have 
a more comprehensive understanding of the unique issues and challenges faced by small agencies, so that 
they can evaluate and work with small agencies more effectively. CAPPRT's first Executive Director was 
among the founders of the Small Agency Administrators Network (SAAN), established in 1996 as a forum 
for small agencies to exchange information and improve understanding of the rules and requirements for 
operating a small federal agency. The current Executive Director has continued to be an active member. 


SAAN has become instrumental in informing central government agencies about the small agency environ- 
ment. For example, small agencies must respect the same rules for hiring staff as large departments. Like 
large departments, small agencies must submit a detailed annual accountability report on their staffing 
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actions, even if as few as two staffing actions have taken place in the year. Small agencies are required to 
submit over one hundred reports to Parliament or central agencies on a yearly basis—a heavy task for very 
small organizations with limited resources. SAAN plays an important role in helping Parliament and central 
agencies refine their requirements to better reflect the reality of agencies of diverse sizes. 


In addition, CAPPRT's Chairperson participates in the Group of Heads of Federal Agencies, where partici- 
pants meet regularly to exchange information and twice annually with Treasury Board Secretariat and 
Privy Council Office officials to discuss the introduction and implementation of operating requirements and 
of broad government policies. The CAPPRT Chairperson also participates in the federal Heads of 
Administrative Tribunals group, where tribunal heads meet with the Deputy Minister of Justice Canada 
three times annually to deal with issues of common interest, such as legal and ethical issues. This group 
set up a working group on official languages to examine issues related to the translation of tribunal deci- 
sions and the process for appointing members. The working group, which includes our senior legal counsel, 
will be making recommendations on ways to ensure that all tribunals can meet the linguistic requirements 
of the Official Languages Act. As well, CAPPRT's Chairperson has for the past several years been a board 
member of the Canadian Council of Administrative Tribunals. 


CAPPRT has also contributed to the Association of Labour Relations Agencies (ALRA), representing 
agencies in Canada and the U.S. Over the years, CAPPRT Executive Directors have participated in the 
organizing committee for the ALRA annual conference and have moderated and spoken on panels at the 
conference. The present Chairperson also participated on a panel in 2002. 


THE ROAD AHEAD 


The principal work of the Tribunal until now, that of defining bargaining sectors and certifying artists’ asso- 
ciations to represent these sectors, has been largely accomplished. The vast majority of the possible 
bargaining sectors which can be applied for have now been certified. In the future, there could be applica- 
tions for certification for the few remaining sectors, such as certain songwriters outside Quebec. There 
may also be applications for certification for new sectors which emerge due to new technologies or to new 
regulations adding more professions covered by the Act. 


CAPPRT's future work will undoubtedly center on problems arising during bargaining. This means dealing 
with complaints such as alleged failure to bargain in good faith and applications to amend bargaining sec- 
tor definitions. We expect developments in three different areas to have an impact on CAPPRT's future 
operations and on the results of its work: 


1. Possible amendments to the Status of the Artist Act and other changes that may affect bargaining 
under the Act. 


In 2002, the Department of Canadian Heritage conducted a statutory review of the Act’s operations and 
provisions. Since the report and the government's response were tabled in Parliament in April 2003, a 
working group of government representatives has been doing follow-up work on the recommendations 
in the report, including studying potential amendments to the Status of the Artist Act, as well as explor- 
ing other policies and programs to improve the socio-economic circumstances of self-employed artists. 


The Tribunal has only a small influence on whether bargaining actually takes place between parties after 
certification and whether any bargaining leads to the signing of a scale agreement. We deal only with 
any complaints of failure to bargain in good faith that are brought to us. The government can also have 


some impact as the Minister of Labour may appoint a mediator to assist parties in bargaining. The Tri- 
bunal fully supports, among others, two of the report’s recommendations that will assist in bringing 
negotiations to settlement and making some bargaining more efficient. One is an amendment to the Act 
allowing for the possibility of arbitration for settlement of a first contract, and the other is the creation 
of an association of government producers who will then bargain together with artists’ associations, rather 
than bargaining by each individual department-—a process that is longer and more costly. 


In addition, the Tribunal also supports the recommendation that the process by which additional pro- 
fessional categories can become covered by the Status of the Artist Act should be reviewed. The 
Tribunal believes that the present process is cumbersome and lengthy and that it should be streamlined 
so that additional artists as appropriate may benefit from the Act. 


Finally, the Tribunal believes that the Canadian Council on the Status of the Artist should be constituted as 
stipulated in Part 1 of the Act. It sees the council as an essential complement to the work of the Tribunal. 


. The extension of collective bargaining rights to self-employed artists in the rest of Canada outside of 
the federal and Quebec jurisdictions. 


When the federal Status of the Artist Act was passed in 1992, Quebec was and still is the only province 
where these rights were recognized. At the time, parliamentarians thought that other provinces would 
grant similar rights. The federal jurisdiction under the Status of the Artist Act is small, covering work 
done by self-employed artists for broadcasters and federal institutions. The province of Saskatchewan 
is currently looking into introducing substantive provisions regarding the status of the artist. Also, 
the government of Ontario is currently working on creating an advisory council on the status of the 
artist, in fulfillment of an election promise. These positive steps could lead to benefits for artists and 
producers. . 


. Widespread government efforts for more efficient management and extensive spending reviews. 


Along with all federal government institutions, CAPPRT will be subject to the review of all government 
programs, which will determine which programs will continue and if they should be changed. Also, for 
the first time, the government will review the governance of all 55 small federal agencies, including 
CAPPRT. Through this effort, the government will decide whether each agency will continue to operate 
as a separate entity and whether agency structures should be changed or amalgamated with others. 


In 1991, the issue of CAPPRT's creation as a separate agency was discussed at length during the stand- 
ing committee hearings considering the Status of the Artist Bill. At the time, it was decided to create a 
new agency, instead of handing the responsibility to an existing tribunal, like the Canada Industrial Rela- 
tions Board (CIRB), because the situation of self-employed artists is different from that of employees 
of federal employers such as the airlines and banks, and the relations between artists and producers are 
unique. Since CAPPRT's operations began in 1995, the issue of amalgamating it with other boards like 
the CIRB has been raised occasionally, including by some parties consulted during the statutory review 
of the Status of the Artist Act carried out by the Department of Canadian Heritage in 2002. 
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1. INTRODUCTION 


During the 2003-2004 fiscal year, the 
Tribunal received seven applications, including 
five applications for review and one com- 
plaint. There were seven cases pending from 
the previous fiscal year. The Tribunal rendered 
five interim decisions in four cases, and final 
decisions in eight cases. Among the latter 
were certifications of the Guild of Canadian 
Film Composers and of the Directors Guild of 
Canada. One complaint which was held in 
abeyance over several years was withdrawn 
after the parties came to an agreement. 


Three certifications issued by the Tribunal 
came up for renewal. Pursuant to subsection 
28(2) of the Act, a certification is valid for 
three years. It is automatically renewed for 
an additional three-year period unless a com- 
peting application for certification in respect 
of the sector, or an application for revocation 
of certification, is filed within the three 
months before the expiry of the certification. 
All three certifications were renewed. 


Since it began operations in May 1995, the 
Tribunal has received 32 applications for cer- 
tification. Twenty-four artists’ associations 
have been certified to represent 26 bargain- 
ing sectors defined by the Tribunal. One appli- 
cation has been dismissed, six applications 
have been withdrawn and one is pending. 


Of the 33 other cases the Tribunal has 
processed since May 1995, 16 were reviews in 
which final decisions were rendered in 14 and 
two were withdrawn. There have been 12 com- 
plaints, most dealing with failure to bargain in 
good faith. Final decisions were rendered in 
three. Seven of the cases were withdrawn, as 
most cases were settled by the parties. Two 
are pending. There have been four applica- 
tions for determination, for which one final 
decision was rendered, one was withdrawn 
and two are pending. There has been one con- 
sent to prosecute application, which was with- 
drawn. There have been no applications for 
revocation of a certification. 


Pursuant to the Status of the Artist Act, a 
party may, under specific circumstances, 
challenge a Tribunal decision by requesting a 
judicial review by the Federal Court of Appeal. 
In April 2003, the Attorney General of Canada 
filed an application for judicial review of deci- 
sion 2003 CAPPRT 041 which granted certifi- 
cation to the APVQ-STCVQ Federation. The 
applicant alleges that the Tribunal erred in its 
interpretation of the Professional Category 
Regulations by certifying several artistic 
professions which do not contribute directly 
to the creation of a production pursuant to 
the Regulations. The Tribunal was granted 
permission to intervene. The hearing was 
scheduled for May 18, 2004. 


This is the third application for judicial review 
of a Tribunal decision. The first one, filed in 
1998, was dismissed by the Federal Court of 
Appeal. The second one was withdrawn. 


The new Procedural Regulations of the 
Canadian Artists and Producers Professional 
Relations Tribunal became effective on 
November 5, 2003. They provide artists, 
artists’ associations, producers and other 
persons who participate in proceedings before 
the Tribunal with predictable and enforceable 
rules of practice and procedure. The Tribunal 
Procedures, a guide written in plain language, 
has been revised in accordance with the new 
Procedural Regulations and other changes not 
addressed by these Regulations. It will be 
available early in the new fiscal year. 


The Tribunal adopted a new corporate image 
and developed a new brochure, kiosk and look 
for its Web site and Information Bulletin. 


Tribunal representatives continued to partici- 
pate in or attend various events. For example, 
the Executive Director gave a presentation on 
the Status of the Artist Act at the Association 
des juristes pour l’avancement de la vie artis- 
tique. Staff also distributed information again 
at the annual workshop organized by the 
Material Management Institute, an asso- 
ciation of federal government goods and ser- 
vices purchasers. 


Zar 
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2. CASE DEVELOPMENTS 


The following section presents a summary 
of the developments during the fiscal year 
respecting cases opened during the fiscal 
year and cases pending at the end of the 
previous fiscal year. All written Reasons for 
Decisions are available on the Tribunal’s Web 
site. 


2.1 Applications for Certification 


Guild of Canadian Film Composers 
(File No. 1310-02-002) 


A public hearing had been held in the previ- 
ous fiscal year on March 12, 2003 regarding 
this matter and a related application from the 
Société professionnelle des auteurs et des 
compositeurs du Québec (SPACQ) to amend 
its certification. 


On May 20, 2003, the Tribunal issued Deci- 
sion 2003 CAPPRT 043 granting certification 
to the Guild of Canadian Film Composers 
(GCFC) to represent for purposes of collective 
bargaining a geographic sector covering 

the whole of Canada except Quebec, com- 
posed of: 


“all professional independent contractors 
engaged by a producer subject to the Status 
of the Artist Act to perform the function of 
author, composer or author-composer, includ- 
ing all the associated work required by these 
functions, in order to deliver to the producer 
music, lyrics, and music with lyrics where the 
said music or lyrics are intended for film, 
videotape, digital media or any other audiovi- 
sual media or analogous process, or any other 
process now known or to be invented which 
modifies or replaces the aforementioned tech- 
nology and processes, with the exception of: 


The artists covered by the certifica- 
tion granted to the Société profes- 
sionnelle des auteurs et des compo- 
siteurs du Québec (SPACQ) by the 
Canadian Artists and Producers 


Professional Relations Tribunal on 
May 17, 1996, as amended by the 
Tribunal on May 20, 2003. 


And subject to: 


a) The agreement conciuded 
between the Guild of Canadian 
Film Composers and the Society 
of Composers, Authors and Music 
Publishers of Canada (SOCAN) on 
May 6, 2002; and 


b) The agreement concluded 
between the Guild of Canadian 
Film Composers and the Société 
du droit de reproduction des 
auteurs, compositeurs et édi- 
teurs au Canada (SODRAC) Inc. 
on May 13, 2002.” 


Before issuing Decision 2003 CAPPRT 043, 
the Tribunal issued Decision 2003 CAPPRT 
042, granting SPACQ’s request to amend its 
certification submitted in light of the GCFC’s 
application for certification. SPACQ's certifi- 
cation was changed to cover a sector limited 
to the province of Quebec. 


Directors Guild of Canada 
(File No. 1310-02-003) 


A hearing was held regarding this matter on 
April 15, 2003. On July 16, 2003, in Decision 
2003 CAPPRT 044, the Tribunal granted 
certification to the Directors Guild of Canada 
to represent, for purposes of collective 
bargaining, a sector composed of: 


“all independent contractors, who are perma- 
nent residents of Canada or Canadian citi- 
zens, engaged in any production by a produ- 
cer subject to the Status of the Artist Act, to 
perform the function of director, assistant 
director or first assistant director, excluding: 


a) artists covered by the certifica- 
tion granted to the Association 
des réalisateurs et réalisatrices 


du Québec by the Tribunal on 
December 30, 1997; and 


b) assistant directors and first assis- 
tant directors covered by the 
certification granted to the 
Regroupement APVQ-STCVQ by 
the Tribunal on March 4, 2003.” 


Independent Media Arts Alliance (IMAA) / 
formerly Independent Film and Video Alliance 
(File No. 1310-02-004) 


The Vice-chairperson was appointed to gather 
further evidence, examine all evidence and 
make a report on whether the IMAA meets 
the definition of “artists’ association” under 
section 5 of the Status of the Artist Act. This 
process was ongoing at the end of the fiscal 
year. 


2.2 Applications for Review 


Société professionelle des auteurs et des 
compositeurs du Québec (SPACQ) 
(File No. 1350-02-008) 


On May 20, 2003, in Decision 2003 CAPPRT 
042, the Tribunal granted SPACQ's request 
to amend its certification by creating a geo- 
graphic sector limited to the province of 
Quebec. The sector represented by SPACQ 
for purposes of collective bargaining was 
amended to: 


“a sector composed of all independent con- 
tractors engaged in a production in Quebec, 
by a producer subject to the Status of the 
Artist Act, with the exception of a national 
private English-language broadcaster, to per- 
form the function of lyricist, composer and 
lyricist-composer, including the work required 
for those positions for delivering the music 
and/or songs commissioned by the producer. 
In the case of the National Film Board of 
Canada ("NFB"), a “production in Quebec” 
shall mean a production initiated by an NFB 
production centre located in Quebec.” 


Canadian Artists Representation/le Front des 
artistes canadiens (CARFAC) 
(File No. 1350-03-009) 


On April 28, 2003, CARFAC filed an applica- 
tion to amend its certification. A public 
notice in this matter was published in the 
Canada Gazette, Part 1 on May 31, 2003. 
Several interventions were received and the 
applicant filed representations in response. 


A panel of the Tribunal was convened on 
October 7 and 29, 2003 and the Tribunal ren- 
dered Decision 2003 CAPPRT 047 on 
December 9, 2003, granting CARFAC's 
request to amend its certification by substi- 
tuting the word “engaged” for the word “com- 
missioned” in its certification order. The 
Tribunal found that the request was reason- 
able and that it would bring the sector 
description in line with that of other sectors 
had granted. 
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Canadian Broadcasting Corporation (CBC) 
(File Nos. 1350-03-010 and 1350-03-011) 


On June 16, 2003, the CBC filed an applica- 
tion to review Decisions 2003 CAPPRT 042 
concerning SPACQ and 2003 CAPPRT 043 
concerning GCFC. A panel was convened on 
August 25, 2003 to consider the written 
representations filed by the parties. On 
September 8, the Tribunal rendered Decision 
2003 CAPPRT 045, granting CBC's request to 
add the following wording to SPACQ’s sector 
description: “In the case of the CBC, a ‘pro- 
duction in Quebec’ shall mean a production 
initiated by one of its establishments located 
in Quebec”. The wording of the GCFC's sector 
description was also amended to take this 
modification into account. 
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APVQ-STCVQ Federation 
(File No. 1350-03-012) 


On July 2, 2003, the APVQ-STCVQ Federation 
filed an application for review of Decision 
2003 CAPPRT 041 which granted certification 
to the Federation. The Federation requested 
that the independent contractors who perform 
the artistic function of still photographer be 
added to their sector. 


After seeking and receiving interventions on 
the matter, a panel was convened on Septem- 
ber 15, 2003 to consider the parties’ written 
representations. On the basis of new evi- 
dence, the Tribunal granted the Federation's 
request in Decision 2003 CAPPRT 047, issued 
October 20, 2003. It also amended the sector 
description of the Canadian Association of 
Photographers and Illustrators in Communi- 
cations to exclude the photographers from it 
when they work as still photographers in 
Quebec. The Federation is now called the Alli- 
ance québécoise des techniciens de l'image 
et du son. 


2.3 Complaints and other applications 


Société des auteurs de radio, télévision et 
cinéma vs. TVOntario 
(File No. 1330-97-003-C) 


This complaint of failure to bargain in good 
faith had been held in abeyance for several 
years at the request of the applicant while the 
parties were engaged in negotiations. The 
applicant requested withdrawal of the com- 
plaint after the parties signed a first scale 
agreement. On February 2, 2004, the Tribunal 
granted the request. 


Union des artistes vs. TVA 
(File No. 1330-02-005) 


The Union des artistes had filed a complaint 
in 2002 alleging that TVA was not bargaining 
in good faith. On April 23, 2003, the Tribunal 
granted a request from the parties to suspend 
a scheduled hearing as they wanted to 
attempt to reach a settlement. The matter 
was pending at the end of the fiscal year. 


London Musicians’ Association (American 
Federation of Musicians of the United States 
and Canada, Local 279) vs. Rogers Television 
London Cable 13 

(File No. 1330-03-007) 


The London Musicians’ Association (LMA) 
filed a complaint of failure to bargain in good 
faith pursuant to subsection 32(a) of the 
Status of the Artist Act against Rogers Tele- 
vision London. A hearing on the matter was 
scheduled for November 18-19, 2003. On 
October 31, 2003, the Tribunal granted the 
request from the parties to adjourn the pro- 
ceeding until further notice as they wanted to 
conduct negotiations. The Tribunal denied 
Rogers Television’s request to appoint a me- 
diator in the case. The matter was pending at 
the end of the fiscal year. 


Canadian Broadcasting Corporation vs. 
Writers’ Guild of Canada 
(File No. 1340-03-001) 


The CBC had filed an application in Febru- 
ary 2003 for a declaration of illegal pressure 
tactics carried out by the Writers’ Guild of 
Canada. On May 16, 2003, the Tribunal granted 
the CBC's request to hold the application in 
abeyance so that the parties could attempt to 
settle the issue themselves. The case was 
pending at the end of the fiscal year. 


Referral for determination by David H. Kates, 
arbitrator 
(File No. 1340-03-002) 


A dispute arose between the Canadian Actors’ 
Equity Association (CAEA) and the National 
Capital Commission (NCC). The question to be 
determined was whether Dominic Girard, a 
person engaged by the NCC as master of cer- 
emonies for the 2003 Winterlude Opening 
Ceremonies was an artist subject to the scale 
agreement between the parties. The dispute 
was referred to arbitration in accordance with 
the scale agreement provisions. Because it 
concerned the applicability of a scale agree- 
ment to a particular artist, the arbitrator 
referred the question to the Tribunal for 
determination, pursuant to section 41 of the 


Act, on September 25, 2003. A panel was 
convened on December 18, 2003, January 16, 
2004 and February 20, 2004 to consider the 
parties’ written representations. A decision in 
the case was pending at the end of the fiscal 
year. 


Case Statistics 


BROUGHT FORWARD 
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FINAL DECISIONS 


RENDERED 
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1 Includes applications for certification, for review of decisions or orders, for 
determinations or declarations and for consent to prosecute, and complaints. 


2 Includes public hearings and paper hearings. 
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versity of Ottawa (1982). She has been a member of the Law Society of Upper 
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From 1991 to 1997, she was senior legal counsel at Canadian Pacific Limited work- 
ing principally in the area of federal labour and employment law. 


Actively interested in the arts and culture, Ms. Senécal-Tremblay has worked 
with organizations such as Héritage Montréal, the Montreal Museum of Fine Arts 
and the Montreal Children’s Museum project. Since 2000, she has been a board 
member of the Drummond Foundation. 
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Vancouver, British 
Columbia 


JOHN M. MOREAU 
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JOHN VAN BUREK 
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Moka Case has been a part-time member of the Tribunal since April 1999. Ms. 
Case has been active in the cultural sector for over thirteen years and has a 
broad experience in the live performing arts. She is currently the artistic direc- 
tor of the Nova Scotia Multicultural Festival. Ms. Case was the artistic director 
of the Baddeck International New Media Festival and she has been the music 
industry development consultant for the Province of New Brunswick's Sound 
Initiative program and the Atlantic Canada Opportunity Agency. She has been 
a member and chair of the East Coast Music Association Board. At the Théatre 
Capitol Theatre Inc. in Moncton, she was interim general manager. Ms. Case has 
served as a jury member on numerous peer assessment committees including 
the Juno Awards, the Canada Council for the Arts, the Canadian Broadcasting 
Corporation and the Foundation to Assist Canadian Talent on Record. 


Lyse Lemieux was appointed a part-time member of the Tribunal in April 2002. 
Ms. Lemieux is a visual artist with extensive experience in the field of arts and 
culture. In addition to her experience in gallery management, her artistic work 
has been exhibited in Canada and Europe and is held in corporate and private 
collections. 


Ms. Lemieux also worked for the Canadian Broadcasting Corporation for many 
years, where she produced numerous radio programs. She was assistant pro- 
ducer for the national French radio program “Le Monde a Lanvers” for which she 
won the 1999 French radio award “Meilleure création radiophonique”. 
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Alberta. He has been a member of the Law Society of Alberta since 1975. From 
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Since 1992, he has been president of the Robert Spence Foundation. 


John Van Burek has been a part-time member of the Tribunal since May 2002. 
Mr. Van Burek obtained a B.A. from the Saint Anselm College in Manchester, New 
Hampshire, an M.A. from the University of New Brunswick and a Bachelor of Edu- 
cation from the University of Toronto. He has been active in the cultural sector 
for many years, serving as a theatre director, teacher and translator. He found- 
ed the Théatre francais de Toronto where he was artistic director for two deca- 
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Mr. Van Burek has taught at many theatre schools. He has translated numerous 
plays and is the co-translator of most of Michel Tremblay’s plays into English. 
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Mandate, Role and Responsibilities 


The Canadian Artists and Producers Professional Relations Tribunal administers Part Il of the Status of 
the Artist Act, which governs professional relations (labour relations) between self-employed artists and 
federally regulated producers. The Tribunal is a quasi-judicial, independent federal agency, whose ultimate 
aim is to encourage constructive professional relations between these parties. 


Producers in the Tribunal’s jurisdiction are all broadcasting undertakings regulated by the Canadian Radio- 
television and Telecommunications Commission (CRTC), federal government departments, and the majori- 
ty of federal agencies and Crown corporations (such as the National Film Board and the national museums). 


The self-employed artists in the Tribunal’s jurisdiction include artists covered by the Copyright Act (such 
as writers, photographers and music composers), performers (such as actors, musicians and singers), 
directors, and other professionals who contribute to the creation of a production, such as those doing ca- 
mera work, lighting and costume design. 


The Tribunal has the following statutory mandate: 


Pom (oMo(= i] al-ind al-Me{-Youdo) acme) acel¥| dU [-] Molo dhYALAVMEU] i=] 0) (-¥m Co) amoxe) |(-YoudAVZ-M ek-]aer-lia)ialem l=) 81-10 1m df) ear holed [- 1d (ear) 
and producers within CAPPRT's jurisdiction, and to certify artists’ associations to represent self- 
employed artists working in these sectors 

* To deal with complaints of unfair labour practices and other matters brought forward by artists, artists’ 
associations and producers, and to prescribe appropriate remedies for contraventions of Part Il of the 
Status of the Artist Act. 


By following the procedures specified in the Act, certified associations have the exclusive right to negoti- 
ate scale agreements with producers. A scale agreement specifies the minimum terms and conditions under 
which producers engage the services of, or commission a work from, a self-employed artist in a specified 
sector. 


The Tribunal reports to Parliament through the Minister of Labour. Part Il of the Act assigns specific 
responsibilities to the Minister of Canadian Heritage as well. 


The Status of the Artist Act requires or permits the Tribunal to undertake the following activities: 
1. Pass by-laws governing the conduct of its affairs [subs. 11(2)] 


2. Hold meetings or proceedings of the Tribunal at such times and locations in Canada as it considers 
desirable [subs. 13(2)] 


3. Make regulations of general application which it considers conducive to the performance of its duties [s. 16] 


4. Make interim orders [subs. 20(2)] 


16. 


17. 


18. 


19. 


20. 


ra 


a2: 


23. 


Rescind or amend determinations or orders and rehear applications [subs. 20(1)] 

File a copy of its order or determination in the Federal Court for purposes of enforcement [s. 22] 
Review by-laws of artists’ associations [s. 23] 

Receive copies of membership lists filed by associations of producers [s. 24] 


Receive applications for certification from artists’ associations pursuant to s. 25 and provide public 
notice of the application 


. Determine the appropriateness of sectors for collective bargaining [s. 26] 


Determine whether an artists’ association is representative of the sector for which it seeks certifica- 
tion [s. 27] 


. Certify artists’ associations to represent specific sectors [s. 28] 


Maintain a register of all certificates issued [subs. 28(4)] 


. Receive, consider and decide applications for revocation of certification [s. 29] 


. Determine the rights, duties and privileges acquired by an artists’ association following a merger, amal- 


gamation or transfer of jurisdiction [s. 30] 


Determine whether contractual conditions are “more favourable” to an artist than those contained in 
a scale agreement [subs. 33(5)] 


Change the termination date of a scale agreement when so requested by the parties [s. 34] 
Hear and determine questions referred to it by an arbitrator or arbitration board [s. 41] 


Hear and decide on applications for a declaration that the use of pressure tactics is unlawful and pre- 
scribe appropriate remedies [ss. 47, 48, 49] 


Hear and decide applications alleging unfair labour practices and prescribe appropriate remedies 
[ss. 53, 54] 


Issue consent to prosecute [s. 59] 
Establish other offices which it considers necessary [subs. 13(1)] 


Prepare and submit an annual report to Parliament through the Minister of Labour regarding activities 
during the fiscal year [s. 61] 
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APPENDIX 2 / 


Key Processes 














Decisions and orders 


Information, mediation 
and other assistance 


Negotiations 





Scale agreements 





Producer 


CBC - RADIO 


CBC - TELEVISION 


CTV TELEVISION NETWORK LIMITED 


GLOBAL COMMUNICATIONS LIMITED ~ TELEVISION 


TVONTARIO 


CBC - RADIO 


CBC - TELEVISION 


TV ONTARIO 


E 


NAC (MUSIC DEPARTMENT) 


NAC (QUEEN S JUBILEE GALA) 


-|- 


| 


COGECO RADIO-TELEVISION INC. 


COMMISSION DES CHAMPS DE BATAILLE NATIONAUX 
CONSORTIUM DE TELEVISION QUEBEC CANADA ING. (TV5) 
GROUPE TVA INC. 


MUCHMUSIC / MUSIQUE PLUS 


RESEAU DE TELEVISION QUATRE SAISONS INC. 


SOCIETE DE RADIO-TELEVISION DU QUEBEC 


CONSORTIUM DE TELEVISION QUEBEC CANADA INC. (TVS) 


GROUPE TVA INC. 
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- Current scale agreements - 


Association Name 


SPACQ 


*No scale agreement existed before the Status of the Artist Act 


Producer First * 


RESEAU LEV N QUATR Iso 


CFAP-TV QUEBEC (ANNONCES PUBLICITAIRES) 


PATRIMOINE CANADIEN 
S NETWORK 
CBC - RADIO 
CTV (AND CANWEST GLOBAL SYSTEMS) 





i 


ACTRA FazreperaLinsrirurions = FEDERAL INSTITUTIONS 
| W8SPECIALIYCHANNEIS SPECIALTY CHANNELS 
ee ae ATLANTIS BROADCASTING 
YTV CANADA INC. 


ROGERS TV (LONDON, ONTARIO) 


ca 
| 
[A CovERNoR GENRAr'S PRRORNINGARTSAWARD 

i CONTEMPORARY PHOTOGRAPHY 
| a 


CANADIAN HERITAGE (CELEBRATIONS CANADA) 
CANADIAN HERITAGE 


a 


SRC (ANNONCES PUBLICITAIRES) 


TPSGC 
CONSEIL DU TRESOR ; 


CANADIAN HERITAGE 


TBS AND 65 FEDERAL INSTITUTIONS 
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APPENDIX 4 / 


Use of Tribunal's Budget Allocation (in thousands of dollars) 


Yet] (1 Operations Salaries Benefits Total Spent 


1 Returned to federal treasury 


Allocation 


$1,701 





Unspent 1 
$257 
$467 
$562 


$398 


$284 


$339 
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APPENDIX 5 / 


Previous Tribunal Members 


MARIE- PAULE POULIN 


Chairperson 


ARMAND LAVOIE 
Whaeae 


MEEKA WALSH 
Weamoae 


ANDRE FORTIER 
Vice - chairperson 
Acting Chairperson 


ROBERT BOUCHARD 
Wamean 
Vice-chairperson 


CURTIS BARLOW 
Member 


ROBIN LAURENCE 
Wlarmoae 


Oyarebuto) 
From June 1993 to September 1995 


IN enval ovabbats) are. 


From March 1995 to February 1998 41 


IWEbabaxoleet 
From March 1995 to February 2000 


Quebec 
From March 1995 to February 1999 
From September 1995 to February 1998 


OV ear 
From April 1997 to March 1999 
From April 1999 to March 2002 


Prince Edward Island 
From March 1998 to February 2001 


British Columbia 
From May 2000 to May 2002 
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APPENDIX 6 / 


Tribunal Staff 


JOSEE DUBOIS 
Executive Director and General Counsel 


DIANE CHARTRAND 
Senior Legal Counsel 


FRANGOIS AUGER 
Registrar and Legal Counsel 


GINETTE DEMEULE 
Scheduling and Hearing Officer 


LORRAINE FARKAS 
Director, Planning, Research and Communications 


MARC BOUCHER 
Analyst, Research and Communications 
(absent on secondment) 


CAROLINE GRAVEL 
Research Officer 


GILLES CAREAU 
Chief, Administrative Services 


NANCY LEVESQUE 
Administrative and Financial Officer 



















ACTRA ALLIANCE OF CANADIAN CINEMA TELEVISION AND RADIO ARTISTS | 
| 
ADC ASSOCIATED DESIGNERS OF CANADA | 


AFM AMERICAN FEDERATION OF MUSICIANS OF THE UNITED STATES AND CANADA 
ACTORS’ EQUITY ASSOCIATION (AMERICAN) 


ASSOCIATION DES PROFESSIONNELS DES ARTS DE LA SCENE DU QUEBEG 






APVQ-STCVQ ASSOCIATION DES PROFESSIONNELLES ET DES PROFESSIONNELS DE LA VIDEO DU 
QUEBEC AND SYNDICGAT DES TECHNICIENS DU CINEMA ET DE LA VIDEO DU QUEBEG 
AQAD | ASSOCIATION QUEBECOISE DES AUTEURS DRAMATIQUES 


CAPIC | CANADIAN ASSOCIATION OF PHOTOGRAPHERS AND ILLUSTRATORS IN COMMUNICATIONS 
CAPPRT CANADIAN ARTISTS AND PRODUCERS PROFESSIONAL RELATIONS TRIBUNAL 
CARFAC | CANADIAN ARTISTS REPRESENTATION / LE FRONT DES ARTISTES CANADIENS 

CBC CANADIAN BROADCASTING CORPORATION os 

CAVCO | CANADIAN AUDIO-VISUAL CERTIFICATION OFFICE 
s CCMD | CANADIAN CENTRE FOR MANAGEMENT DEVELOPMENT 
# GCFC GUILD OF CANADIAN FILM COMPOSERS 









e CMAQ CONSEIL DES METIERS DART DU QUEBEC 
| 
| 





3 CNA CENTRE NATIONAL DES ARTS | 
: | CRTC CANADIAN RADIO-TELEVISION AND TELECOMMUNICATIONS COMMISSION 
: DGC | DIRECTORS GUILD OF CANADA 
EAC/ACR EDITORS ASSOCIATION OF CANADA /ASSOCIATION CANADIENNE DES REVISEURS 
GMQ | GUILDE DES MUSICIENS DU QUEBEG | 


fs NAC NATIONAL ARTS CENTRE 


NATIONAL CAPITAL COMMISSION 














NATIONAL FILM BOARD 





ONF | OFFICE NATIONAL DU FILM 


PROFESSIONAL ASSOCIATION OF CANADIAN THEATRES 






PLAYWRIGHTS GUILD OF CANADA 





PERIODICAL WRITERS ASSOCIATION OF CANADA 


PUBLIC WORKS AND GOVERNMENT SERVICES CANADA 











REGROUPEMENT DES ARTISTES EN ARTS VISUELS 






SARTEC SOCIETE DES AUTEURS DE RADIO, TELEVISION ET CINEMA 







| SOCIETE RADIO-CANADA 











TAI | THEATRES ASSOCIES INC. 
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